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WORKING DEFINITIONS 

Classification of c rime s: Where a person was convicted of more than one type of international crime, the case was 

classified according to the most severe crime convicted, with genocide regarded as the most severe crime, followed by 

crimes against humanity, and finally war crimes.
1
 

Ethnicity : The interest in ethnicities focuses on the ethnicities identified with the countries involved in the break-up 

conflict in the former Yugoslavia, indictees and defendants are classified as Serb, Bosnian, Croat, Kosovar or óotherô. 

óSerbô indicates ethnic Serbs whether in Serbia or elsewhere (e.g. in Republika Srpska), óBosnianô indicates Muslim 

Bosnians, whether or not identifying themselves as Bosniak. 

Withdrawals : Withdrawals take place at various stages of the process, although mostly after indictment and prior to trial 

judgment. Because of withdrawals, there may be a large gap between the number of indictments and the number of trial 

judgements. 

Sentencing : the information on sentencing includes the most recent information available, whether or not the sentence 

is final or still pending appeal. 

Date of sentencing : Where a conviction and a sentence were upheld by the appellate instance, the date of sentencing 

was recorded as the date of the appeal, rather than as the date of the original sentence.

                                                 
1
 The international criminal tribunals have frequently insisted that there is no hierarchy among the crimes within their jurisdiction. 

However, their sentencing policy is such that genocide consistently attracts a more serious penalty, see table 6.4.3. The prosecutors 
have reached several plea agreements with defendants involving admission of guilt for crimes against humanity in exchange for 
withdrawal of genocide charges, suggesting a perception by both the prosecutors and the accused that genocide is the more serious 
crime. William Schabas, óGenocideô, in Rudolf Wolfrum (ed), The Max Planck Encyclopedia of Public International Law (Oxford 
University Press, 2008) para. 31 online edition, <http://www.mpepil.com>. 
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1. INTRODUCTION 

This paper is to provide the empirical basis for assessing the impact of international courts on the 

functioning of domestic courts in criminal prosecutions in mass-atrocity situations and vice versa, 

i.e. whether the conduct of international criminal proceedings encourages or discourages the 

operation of domestic courts; whether such an effect is dependent on the size of the international 

case load; and whether sentencing policies of the two sets of tribunals are compatible with one 

another.  

The present report provides data on prosecutions and sentencing with respect to war-related 

crimes2 in domestic courts in the Western Balkans. Four jurisdictions were chosen as case studies: 

Bosnia and Herzegovina, Croatia, Serbia3 and Kosovo. For each country, the report contains three 

sections: 

1. Description of judicial bodies which adjudicate war-related crimes institutions. 

2. Data on prosecutorial and judicial activities. 

3. Domestic and international events (ólandmarksô) that may have influenced the prosecutorial and 

judicial policies concerning war-related crimes.  

In addition, the report presents data on the ICTY according to the same parameters as that 

provides for the domestic jurisdiction, as a benchmark for assessing policies and trends. 

 The data is divided into sections on indictments, trials, appeals and sentencing. Since the 

primary aim of the report is to enable the assessment of trends in domestic policies through time, 

all data is presented by annual breakdown. The volume of domestic activity is reflected in the 

overall numbers of indictments (1.1), trial judgements (2.1), appeal submissions (3.1) and appeal 

decisions (3.3). In order to assess the quality of domestic prosecutions, we provide data on 

convictions and acquittals (2.3), as well as on the outcome of appeals on each of those, namely 

whether the appeal was upheld, reversed or sent to retrial (3.5). To provide a more nuanced 

picture, we examined the ethnic distribution of indictees (1.2), defendants (2.2) and appellants 

(3.2, 3.4), as well as the link between ethnicity and the outcome of the judgment (2.4) and appeal 

(3.6, 3.7). 

 The data on sentencing is likewise presented by reference to year. The information is broken 

down according to the type of international crime of which the defendant was convicted or to the 

international crime to which the facts correspond most closely (4.3). Here too we provide an ethnic 

                                                 
2
In this report the term ñwar-related crimesò refers to crimes committed during the conflicts related to the breakup of Yugoslavia by 

State or non-State agents representing de jure or de facto authorities, that meet the international definitions of genocide, crimes against 
humanity and war crimes. The selection of cases was made regardless of whether the indictment was by reference to international 
crimes or ordinary, domestic ones; rather, the criterion for choosing the cases was mainly the conflict-context in which they occurred. 
3
 For convenience, the report refers to óSerbiaô throughout, including with respect to the period when it was designated óFederal 
Republic of Yugoslaviaô or óSerbia and Montenegroô. 
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breakdown (4.2). Since the number of cases in all four countries is not high, and in some cases 

very small, all data is provided in absolute numbers.  

The report does not purport to provide a detailed account of individual cases, international or 

domestic, since it is geared towards identification of general trends. It is premised on the readerôs 

acquainted with major events in the ICTY which are mentioned as potentially impacting domestic 

policies. 

The report is based on Information available on FBiH, Republika Srpska and Brļko District as of 

31 December 2009, and on other jurisdictions as of 30 September 2009.  Citations to web 

addresses are correct as of February 15th 2010. 
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2. BOSNIA AND HERZEGOVINA 

2.1 BOSNIA AND HERZEGOVI NA INSTITUTIONS  

The state of Bosnia and Herzegovina (BiH) comprises two administrative divisions (óEntitiesô), the 

Bosnian/Croat Federation of Bosnia and Herzegovina (óFBiHô) and the Bosnian-Serb Republika 

Srpska (óRSô); and the internationally-supervised Brļko district in northeastern BiH. The division of 

competences between the Entities and the State is stipulated in the Constitution of BiH. The Brļko 

district was established following an arbitral award by a 1997 Tribunal for Dispute over Inter-Entity-

Boundary in Brļko Area, and was formally inaugurated on 8 March 2000. It remains under 

international supervision until the Entities have fully complied with their obligations to facilitate the 

establishment of the District institutions as described in the Tribunal's Final Award of 1999 and 

such institutions function effectively and apparently permanently. 

 At the BiH level, war-related crimes are prosecuted in the War Crimes Chamber which was 

formally established within the Court of Bosnia and Herzegovina (óState Court') on 6 January 20054 

and which began operating on 9 March 2005,5 at the same time as the Department for War Crimes 

of the Prosecutor of BiH. Its jurisdiction encompasses genocide, crimes against humanity and war 

crimes. The State Court also issues practice directions on the application of the substantive 

criminal law of BiH falling within its jurisdiction 

 Appeals on judgments of the War Crimes Chamber are heard by the Appellate Division within 

the State Court. The appellate instance may uphold a judgment, reverse it or sent the case to be 

retried.6 

 Initially both trial and appeal panels in the State Court were composed of one national judge 

and two international judges. National judges (including the Court President) lay judges and 

reserve judges are by law appointed by the High Judicial and Prosecutorial Council. International 

judges are appointed by a three-member commission of the High Judicial and Prosecutorial 

Council, consisting of BiH citizens and international members.7 It is intended that by the end of 

2009 there will no longer be any international judges within the State Court. By mid-2008, all first-

instance panels were still composed of one international judge and two national judges, who rotate 

as presiding judges.8 A proposal to extend the mandate of international judges and prosecutors 

                                                 
4
 OSCE Mission to Bosnia and Herzegovina, Human Rights Department, óWar Crimes Trials Before the Domestic Courts of Bosnia and 
Herzegovina, Progress and Obstaclesô (March 2005) 9, <http://www.oscebih.org/documents/1407-eng.pdf>. 
5
 BIRN, óPursuit of Justice, Guide to the War Crimes Chamber of the BiH Courtô vol. II (undated) 7. 

6
 BIRN, óPursuit of Justice, Guide to the War Crimes Chamber of the BiH Courtô vol. II (undated) 24 

7
 BIRN, óPursuit of Justice, Guide to the War Crimes Chamber of the BiH Courtô vol. II (undated) 10-11. 

8
 The Registry for Sections I And II of the Court of Bosnia And Herzegovina, Annual Report 2008, 16-17, 

<http://www.registrarbih.gov.ba/files/docs/REPORT_2008_FINAL.pdf>. 
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until 2012 was rejected by the BiH Parliament in September 2009, following opposition mainly from 

RS.9 

In the FBiH, jurisdiction over war-related crimes lies with 10 cantonal courts. In RS it lies with 5 

district courts and 19 basic courts, and in Brļko District it lies with the Basic Court. Appeals on 

these courts' judgments are heard by the Supreme Court in the respective Entity and by the Brļko 

Appellate Court. Each Entity and the Brļko district has its own prosecutorôs office.10  

 Cases are channelled to the State Court or to Entity courts according to their sensitivity. Highly 

sensitive cases, to be tried by the State Court, include those which concern genocide, 

extermination, mass killings, rapes and other forms of sexual abuse as a part of organised criminal 

undertakings, plunder, torture, widespread, systematic forced evictions and large-scale detentions 

in concentration camps. They also include cases involving former or current high-ranking military 

officers, political leaders, and State officials, extremely violent individuals and perpetrators of mass 

rapes; cases where there is a risk of tampering with evidence; and cases for which there is a 

credible fear that the local authorities may be interested in protecting the suspects.11 

 Petitions of defendants against violations of the right to a fair trial, and against failure by state 

authorities to investigate and prosecute are heard by the BiH Constitutional Court.  

                                                 
9
 BIRN, 'No Mandate Extension for International Judges and Prosecutors' (4 September 2009), <http://www.bim.ba/en/182/10/21995/>; 

 Erna Mackic, óDecision Close on Bosniaôs International Judges and Prosecutorsô, BIRN Justice Report (16 September 2009), 
<http://www.bim.ba/en/184/10/22245/>. 
10

 Human Rights Department, OSCE Mission to Bosnia and Herzegovina, óWar Crimes Trials Before the Domestic Courts of Bosnia and 
Herzegovina, Progress and Obstaclesô (March 2005) 9, <http://www.oscebih.org/documents/1407-eng.pdf>. 
11

 BIRN, óPursuit of Justice, Guide to the War Crimes Chamber of the BiH Courtô, Vol. II (undated) 9. 
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2.2 BOSNIA AND HERZE GOVINA PROSECUTIONS AND SENTENCING 

2.2A STATE COURT OF BOSNIA AND HERZEGOVINA   

2.2A.1 INDICTMENTS 

2.2A.1.1 Indictments by year  

 

 

 

 

 

 

 

 

2.2A.1.2 Indictments by ethnicity and year   
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2.2A.2 TRIAL AND RETRIAL JUDGMENTS 

2.2A.2.1 Trial and retrial judgments by year  

 

 

 

 

 

 

 

 

 

2.2A.2.2 Trial  and retrial judgments by ethnicity and year  

 

 

 

 

 

 

 

 



DOMAC/4: PROSECUTIONS AND SENTENCING ï WESTERN BALKANS   13 

 

 

2.2A.2.3 Trial and retrial judgments  by outcome and year  

 

 

 

 

 

 

 

 

 

The outcome of one judgement given in 2009 with respect to a Serb defendant is unknown. 

 

2.2A.2.4 Trial and retrial judgments by outco me and year  ï by ethnicity  

2.2A.2.4A Trial and retrial judgments by outcome and year  - Serbs  
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2.2A.2.4B Trial and retrial judgments by outcome and year  - Bosnians  

 

 

 

 

 

 

 

 

 

2.2A.2.4C Trial and retrial judgments by outcome and year  ï Croats  
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2.2A.3 APPEALS  

2.2A.3.1 Appeals submitted by year  

 

 

 

 

 

 

 

 

 

2.2A.3.2 Appeals submitted by ethnicity and year  
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2.2A.3.3 Appeals decided by year  

 

 

 

 

 

 

 

 

 

2.2A.3.4 Appeals decided by ethnicity and year  
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2.2A.3.5 Outcome of appea ls on conviction  by year  

 

 

 

 

 

 

 

 

There have been no reversals of convictions. 

2.2A.3.6 Outcome of appeals on conviction by ethnicity and year  

Year Serb  Bosnian  Croat  

 Upheld  Sent to 
Retrial  

Upheld  Sent to 
Retrial  

Upheld  Sent to 
Retrial  

2005 --  1 -- 

2006 1 1 -- -- 

2007 7 3 1   1 

2008 5 4 --  1 

2009 (30 Sept) 5  -- 2  

Multi -year  18 8 1 1 2 2 

 

2.2A.3.7 and 2.2A.3.8 Outcome of appeals on acquittal  by ethnicity  

There have been 3 appeal decisions on acquittals. The acquittal of a Serb defendant was upheld 

in 2007. The case of a Bosnian defendant was sent for retrial in 2008. The case of a Croat 

defendant was sent to retrial in 2009.  

There are 8 appeals on acquittal still pending. 
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2.2A.4 SENTENCES 

2.2A.4.1 Judgements by year (convictions and acquittal s) 

 

 

 

 

 

 

 

 

 

 

2.2A.4.2 Average sentence  by year  (convictions only)  

Year Average sentence  No. of 
sentences  

2006 16.3 3 

2007 18 9 

2008 18.6 (S.d 14.5) 27 

2009 (30 Sept) 14 (S.d 6.1) 14 

Multi -Year 17.2 (S.d 11.5) 53 

 

S.d (standard deviation) indicates the dispersion of data around the average. 
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2.2A.4.3 Average sentence  by ethnicity and year  (convictions only)  

Year Serb  Bosnian  Croat  

 Average 
sentence  

No. of 
sentences  

Average 
sentence  

No. of 
sentences  

Average 
sentenc
e 

No. of 
sentences  

2006 22 2 5 1 -- 

2007 16.6 8 30 1 -- 

2008 21.6 (S.d 
15.7) 

20 8.3 3 11.4 4 

2009 (30 Sept) 15 (S.d 6.6) 11 -- 10.7 3 

Multi -Year 18.8 (S.d 
12.2) 

41 12 5 11.1 7 

 

2.2A.4.4 Average sentence  by crime and year (convictions only)  

Year Genocide  Crimes Against 
Humanity  

War Crime s 

 Average 
sentence  

No. of 
sentences  

Average 
sentence  

No. of 
sentences  

Average 
sentence  

No. of 
sentences  

2006 -- 22 2 5 1 

2007 -- 18.3 6 17.5 3 

2008 40.6 7 11.3 9 10.6 11 

2009 (30 Sept) -- 13.1 8 15.3 6 

Multi -Year 40.6 7 14.4 (S.d 
7.4) 

25 12.7 (S.d 
7.6) 

21 

 

 

2.2A.4.5 Plea bargains  

In 2008 there were 6 convictions on the basis of plea bargains, of 2 Serb defendants, 2 Bosnian 

defendants and 2 Croat defendants. 
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2.2B COURTS OF THE FEDERATION OF BOSNIA -HERZEGOVINA (FBIH) 

2.2B.1 INDICTMENTS  

2.2B.1.1 Indictments by year  

 

 

 

 

 

 

 

 

2.2B.1.2 Indictments by ethnicity and year  

 

 

 

 

 

 

 

 

 

In addition to the above, one indictment is with other ethnicity in 2007, and another indictment with 

unknown ethnicity in 2006 
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2.2B.1.3 Withdrawal s 

 

Nine indictments were withdrawn before trial: 2 in 1996 against Croats, 2 in 1997, against a 

Bosnian defendant and against a Serb defendant; three in 2000 against Bosnians, and 1 in 2003, 

against a Serb defendant. 

 

2.2B.2 TRIAL AND RET RIAL JUDGMENTS  

2.2B.2.1 Trial and retrial jud gments by year  

 

 

 

 

 

 

 

 

 

In addition there have been 47 convictions of Serb defendants before military courts (at unknown 
dates in the years 1993-1996). 
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2.2B.2.2 Trial and retrial judgments by ethnicity and year  

 

 

 

 

 

 

 

 

 

In addition there have been 47 convictions of Serb defendants before military courts (at unknown 

dates in the years 1993-1996).  

2.2B.2.3 Trial and retrial judgments  by outcome and year  

 

 

 

 

 

 

 

 

 

In addition there have been 47 convictions of Serb defendants before military courts (at unknown 
dates  
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2.2B.2.4 Trial and retrial judgments by outcome and year  - by ethnicity  

2.2B.2.4A Trial and retrial judgments by outcome and year  - Serbs  

 

 

 

 

 

 

 

 

 

In addition 47 other Serb defendants have been convicted by military courts at unknown dates in 
the years 1993-1996. 

2.2B.2.4B Trial and retrial judgments by outcome and year  - Bosnians  
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2.2B.2.4C Trial and retrial judgments by outcome and year  ï Croats  

 

 

 

 

 

 

 

 

 

 

2.2B.2.5 Withdrawal at trial stage  

In 2000, three cases were withdrawn after judgment, all of Bosnian defendants. In 2002 a case 

against a Serb defendant was withdrawn after retrial. One indictment against a Serb defendant 

was withdrawn before the beginning of retrial in 2002. 

 

2.2B.3 APPEALS  

2.2B.3.1 Appeals submitted by year  

 

 

 

 

 

 

 

 






































































































































































